
NICOLE R. CALL (8959) 
Assistant Attorney General 
CHRISTOPHER A. LACOMBE (13926) 
Assistant Attorney General 
SEAN D. REYES (7969) 
Utah Attorney General 
Attorneys for Respondent 
P.O. Box 140857 
160 East 300 South  
Salt Lake City, Utah  84114-0857 
Telephone:  (801) 366-0353 
E-Mail: ncall@utah.gov 
E-Mail: clacombe@utah.gov 
 
 

IN THE THIRD JUDICIAL DISTRICT COURT 

SALT LAKE COUNTY, STATE OF UTAH 

 

PATTI BATEMAN, DAVID COX, 
TIMOTHY OSBORN, CHRISTEL 
SWASEY, GARY THOMPSON, STEVE 
WHITEHOUSE, 

  Petitioners, 

 vs. 

 

UTAH STATE BOARD OF EDUCATION, 

  Respondent. 

 

RESPONDENT’S MEMORANDUM IN 
SUPPORT OF MOTION FOR 

JUDGMENT ON THE PLEADINGS 

 

Case No.   140905212 

 

Judge TODD M. SHAUGHNESSY 

 

 
  

1 
 

mailto:clacombe@utah.gov


TABLE OF CONTENTS 
 PAGE NO.  
 
INTRODUCTION........................................................................................................................... 4 
 
FACTS ............................................................................................................................................. 6 
 
LAW ................................................................................................................................................. 8 
 

I. PETIONERS CLAIMS ARE BARRED BY THE STATUTE OF 
LIMITATIONS ..................................................................................................... 10 
 

II. THE COURT LACKS SUBJECT MATTER JURISDICTION 
THEREFORE ALL OF PETITIONERS’ CLAIMS SHOULD BE 
DISMISSED........................................................................................................... 12 

 
A. Petitioners failed to exhaust their administrative remedies, therefore,  

the court lacks subject matter jurisdiction. ................................................... 13 
 

B. Petitioners lack traditional standing; therefore, the Court lacks subject  
matter jurisdiction. ........................................................................................... 15 
 

C. Petitioners lack statutory standing; therefore, the Court lacks subject  
matter jurisdiction. ........................................................................................... 19 

 
D. Petitioners lack public-interest standing; therefore, the Court lacks  

subject matter jurisdiction.  ............................................................................ 23 
 

E. Petitioners claims are non-justiciable; therefore, the Court lacks subject 
matter jurisdiction  ........................................................................................... 28 

 
III. PETITIONERS FAIL TO STATE A CLAIM UPON WHICH RELIEF 

MAY BE GRANTED FOR THE SECOND CAUSE OF ACTION 
THEREFORE IT SHOULD BE DISMISSED PURSUANT TO RULE 
12(c) and 12(h). ...................................................................................................... 31 

 

2 
 



IV. PETITIONERS FAIL TO STATE A CLAIM UPON WHICH RELIEF 
MAY BE GRANTED FOR THEIR THIRD CAUSE OF ACTION 
THEREFORE IT SHOULD BE DISMISSED ................................................... 32 

 
V. PETITIONERS FAIL TO STATE A CLAIM UPON WHICH RELIEF 

MAY BE GRANTED FOR THEIR FOURTH CAUSE OF ACTION 
THEREFORE IT SHOULD BE DISMISSED ................................................... 33 

 
VI. PETITIONERS FAIL TO STATE A CLAIM UPON WHICH RELIEF 

MAY BE GRANTED FOR THEIR FIRST CAUSE OF ACTION 
THEREFORE IT SHOULD BE DISMISSED ................................................... 34 

 
CONCLUSION ............................................................................................................................. 34 
  

3 
 



Respondent, Utah State Board of Education (“the Board”), through its counsel, Nicole R. 

Call and Christopher A. Lacombe, Assistants Utah Attorney General, respectfully submit the 

following Memorandum in Support of its Motion to Dismiss pursuant to Rule 12(c) and 12(h) of 

the Utah Rules of Civil Procedure on the Petition for Declaratory Judgment (“Petition”) of Patti 

Bateman, David Cox, Timothy Osborn, Christel Swasey, Gary Thompson, and Steve Whitehouse 

(collectively referred to as “Petitioners”).  

INTRODUCTION 

Petitioners challenge the procedure followed by the Board when it adopted the Common 

Core Standards (“Standards”) on August 6, 2010.  The Standards were implemented in phases.  

The first phase began in the summer of 2011 and the final phase concluded in the fall of 2014. 

Petitioners seek a judgment declaring that: (1) the Standards are rules subject to the Utah 

Administrative Rulemaking Act, Utah Code §§ 63G-3-101 et seq. (“UARA”); (2) the Board 

failed to comply with rulemaking process requirements; and (3) the Board failed to consult with 

parties as required by law.  Therefore, Petitioners allege that the Standards are unenforceable in 

Utah schools and seek injunctive relief.  

As an initial matter, the Petition should be dismissed because Petitioners’ claims are 

barred by the relevant statute of limitations.  But should this Court find Petitioners’ claims 

timely, the Court lacks subject matter jurisdiction to reach them.  Specifically, Petitioners have 

failed to exhaust their administrative remedies by failing to engage in any administrative process 

before seeking judicial review.  Petitioners also lack traditional, statutory, and public interest 

standing to press any of their claims in this court.  Petitioners’ claims are non-justiciable because 
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to grant Petitioners declaratory judgments and relief they seek would be to order the Board not to 

do what it is required to do by the Utah Constitution and statute.  Specifically, the Board has the 

constitutional duty to control and supervise the public education system, and also a statutory duty 

to establish minimum standards for education in public schools.  Therefore, the Court lacks 

subject matter jurisdiction and Petitioners Petition should be dismissed pursuant to Rule 12(c) 

and 12(h).   

Even if the Court concludes it has subject matter jurisdiction, Petitioners have failed to 

state a claim upon which relief may be granted and the Petition should be dismissed. 

Specifically, even if the Standards are rules, they are not subject to the UARA rulemaking 

requirements because the Standards apply only to students enrolled in a state education 

institution.  Thus, Petitioner’s second cause of action that they are subject to the rulemaking 

requirements should be dismissed.  Absent a viable second claim, Petitioners’ third cause of 

action must also fail because that claim is dependent upon the second.  Petitioners’ fourth cause 

of action fails to state a claim because there is neither an express nor implied private right of 

action.  In turn, absent the second, third, and fourth causes of action, the first has no affect and 

there is no basis for the injunctive relief sought.  Therefore, Petitioner’s Petition should also be 

dismissed for failure to state a claim upon which relief may be granted pursuant to Rule 12(c) 

and 12(h).   
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FACTS1 

1. The Board is a governmental entity created by Article X, Section 3 of the Utah State 

Constitution.  Pls. Pet. at 2; Resp. Ans. at 1.  

2. Petitioners are Utah residents, which include: two elementary school teachers in 

2010, a member of Alpine School Board in 2010, parents of school aged children, and 

a member of Maeser Prep Charter School in 2010.  Pls. Pet. at 1-2. 

3. On August 6, 2010, the Board adopted Standards for ELA and Math that were 

implemented in phases, which began in the summer of 2011 and concluded in the fall 

of 2014.  Pls. Pet. at 2; Resp. Ans. at 2; see also Standards referred to in the Pleadings 

that are central to the Petitioners’ claims.  

4. The Board does not consider the Standards a “rule” subject to the UARA; therefore, 

the Board did not follow administrative rulemaking procedures in establishing and 

implementing the Standards.  Pls. Pet. at 3; Resp. Ans. at 2. 

5. The Standards are not found in the Utah Administrative Code, but a written version 

can be found on the website of the Board’s office of education. Pls. Pet. at 3; Resp. 

Ans. at 2. 

6. Petitioners claim the Standards are rules that are subject to the UARA.  Pls. Pet. at 2-

3.  

1 The Board notes that the facts are based upon: Petitioners’ Petition, Board’s Answer, the 
Standards referred to in the pleadings that are central to Petitioners’ claims, and matters upon 
which the Court may take judicial notice, such as public records.  Additionally, for purposes of 
assisting the Court in deciding this motion, the Board includes the facts that are either not alleged 
by Petitioners or are insufficiently alleged. 
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7. Petitioners claim they would have objected to the Standards had the Board complied 

with the notice requirements of the UARA; however, Petitioners do not allege what 

their objections to the Standards would have been.  Pls. Pet. at 3.    

8. Petitioners claim they never had an opportunity to express their opposition to the 

Standards prior to its establishment and implementation because there was never a 

prescribed time period for public comment; however, Petitioners do not allege what 

their opposition to the Standards would have been, and/or how the Standards that 

were adopted would have been different had they expressed their opinion. Pls. Pet. at 

3.  

9. Petitioners do not allege particularized facts to show they have a personal stake in the 

outcome of this suit; rather, Petitioners allegations are prototypical, generalized 

grievances that do not distinguish them from all other citizens.  Pls. Pet. at 1-6. 

10. Petitioners do not sufficiently allege their injury.  Pls. Pet. at 1-6. 

11. Petitioners do no not sufficiently allege a causal relationship between the Board’s 

adoption and implementation of the Standards and injury of Petitioners individually.  

Pls. Pet. at 1-6. 

12. Petitioners do not sufficiently allege how their requested remedies of declaratory 

judgments and injunctive relief are substantially likely to redress their injury.  Pls. 

Pet. at 1-6.    

13. Petitioners Petition, as well as the Board’s Answer, shows Petitioners are not 

competent to effectively assist the Court in developing and reviewing the relevant 
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legal and factual questions related to the adoption and implementation of the 

Standards.  Pls. Pet. at 1-6. 

14. The pleadings show the issue is more appropriately addressed by another branch of 

government pursuant to the political process.  Pls. Pet. at 1-6; Resp. Ans. at 1-5. 

15. The issue is likely to be raised if Petitioners are denied standing.  Pls. Pet. at 1-6; 

Resp. Ans. at 1-5. 

16. Petitioners do not allege that they commenced an administrative proceeding by 

August 6, 2012.  Pls. Pet. at 1-6. 

17. Petitioners filed their Petition on July 31, 2014. 

LAW 

“After the pleadings are closed but within such time as not to delay the trial, any party 

may move for judgment on the pleadings.”  Utah R. Civ. P. 12(c).  When deciding a motion for 

judgment on the pleadings, a court may consider only the pleadings, material of which the court 

would be entitled to take judicial notice, and outside material that “is referred to in the complaint 

and is central to the plaintiff’s claim.”  Pierucci v. U.S. Bank, NA, 2015 UT App. 80, ¶ 7, 347 

P.3d 837.  When deciding a motion for judgment on the pleadings, the court must “take the 

factual allegations of the nonmoving party as true, considering such facts and all reasonable 

inferences drawn therefrom in a light most favorable to the [non-moving party].”  Pierucci, 2015 

UT App. at ¶ 8.  If, as a matter of law, the petitioner could not obtain relief requested under the 

facts alleged, then the court should grant a judgment on the pleadings.  See, e.g., Intermountain 

Sports, Inc. v. Department of Transp., 2004 UT App. 405, ¶ 7, 103 P.3d 716.  The defense of 
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failure to state a claim upon which relief can be granted and may be made by a later pleading.  

Utah R. Civ. P. 12(h).  Finally, “whenever it appears by suggestion of the parties or otherwise 

that the court lacks jurisdiction of the subject matter, the court shall dismiss the action.”  Rule 

12(h).        

“Each district court has the power to issue declaratory judgments determining rights, 

status, and other legal relations within its respective jurisdiction.  An action or proceeding may 

not be open to objection on the ground that a declaratory judgment or decree is prayed for.”  

Utah Code Ann. § 78B-6-401(1).  Four threshold elements must be satisfied “before the court 

may proceed with a declaratory judgment action: (1) a justiciable controversy, (2) parties whose 

interests are adverse, (3) a legally protectable interest residing with the party seeking relief, and 

(4) issues ripe for judicial determination.”  Miller v. Weaver, 2003 UT 12, ¶ 15, 66 P.3d 592.  

“The court may refuse to render or enter a declaratory judgment or decree where a judgment or 

decree, if rendered or entered, would not terminate the uncertainty or controversy giving rise to 

the proceeding.”  Utah Code Ann. § 78B-6-404.   

 “The general control and supervision of the public education system shall be vested in a 

State Board of Education.” Utah Const., art. X, § 3.  “The State Board of Education shall 

establish rules and minimum standards for the public schools . . . .”  Utah Code Ann. § 53A-1-

402.  “In establishing minimum standards related to curriculum and instruction requirements 

under Section 53A-1-402, the State Board of Education shall, in consultation with local school 

boards, school superintendents, teachers, employers, and parents implement a core curriculum . . 

. .” Id.  § 53A-1-402.6(1) (2008).   
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I 
PETITIONERS CLAIMS ARE BARRED BY THE STATUTE OF LIMITATIONS. 

 
A predicate foundation to all four of Petitioners claims is that the Standards are actually 

rules, not standards, and that rulemaking procedures were not followed.  Specifically, Petitioners 

claim the Board adopted the “rules” without: (1) the required publication as a proposed rule; and 

(2) proper notice as required by the UARA.  For the limited purposes of applying the appropriate 

statute of limitations, the Board accepts arguendo Petitioners claim that the Standards are rules, 

subject to the UARA. 2   

 “[T]o contest any rule on the ground of noncompliance with the procedural requirements 

of this chapter shall commence within two years of the effective date of the rule.”  Utah Code 

Ann. § 63G-3-603(1) (emphasis added).  “‘Effective’ means operative and enforceable.” Id. § 

63G-3-102(8).3  The terms “operative” and “enforceable” are not defined, but their meaning can 

determined by looking to their “common usage.” Olson v. Utah Dept. of Health, 2009 UT App. 

2 The Board notes that this concession is limited to this basis for dismissal and others as provided 
in this motion, but for all other purposes the Board maintains its position that Common Core 
Standards are standards, not rules, and are not subject to the UARA.  
3 Paragraph 11 of Petitioners Complaint states: “Common Core will be fully effective in the 
2014-2015 school year.” Petitioner may have included this statement to prevent dismissal based 
upon the general statute of limitations rule.  The general rule is that the “limitation period begins 
to run when the last event necessary to complete cause of action occurs.” Becton Dickinson & 
Co. v. Reese, 668 P.2d 1254, 1257 (Utah 1983).  However, the general rule does not apply here 
because the UARA has a more specific statute of limitations for procedural challenges.  The 
UARA expressly provides: “A proceeding to contest any rule on the ground of noncompliance 
with the procedural requirements of this chapter shall commence within two years of the 
effective date of the rule.”  Utah Code § 63G-3-603(1).  For purposes of this argument, the Board 
accepts without admitting Petitioners’ claim that the Common Core Standards are rules subject 
to UARA. Applied here, the more specific, express statute of limitations stated under the UARA 
applies to Petitioners’ procedural challenge to the adoption of the Standards as rules. 
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303, ¶ 10, 221 P.3d 863, 641.  “Operative” means: “[1] ready for use: capable of being used; [2] 

most important.”4  “Enforceable” means: “[1] to make (a law, rule, etc.) active or effective: to 

make sure that people do what is required by (a law, rule, etc.); [2] to make (something) happen: 

to force or cause (something).”5  

   Applying the common usage definition of the terms, “operative and enforceable,” to the 

Standards they were “ready for use,” “capable of being used,” “to make sure that people do what 

is required,” “to make something happen: to force or cause something” to happen, on August 6, 

2010.  When the Standards were adopted by the Board on August 6, 2010, they became operative 

and enforceable as “rules.”  The effective date of the Standards as rules was August 6, 2010 

because the Standards as rules were “ready for use,” “capable of being used,” “to make sure that 

people do what is required,” “to make something happen: to force or cause something” to 

happen, which was to implement the Standards as of that date.6  Because they were “effective” 

on that date, Petitioners were required to “commence within two years” their procedural 

challenge to the Board’s adoption of the Standards as rules.  Consequently, Petitioners’ claims 

filed on July 31, 2014, were brought nearly two years too late. Petitioners failed to commence 

4 Operative Definition, Merriam-Webster Online Dictionary, http://www.merriam-
webster.com/dictionary/operative (last visited June 29, 2015).   
5 Enforce Definition, Merriam-Webster Online Dictionary, http://www.merriam-
webster.com/dictionary/enforce (last visited June 29, 2015). 
6 The Board notes that at the very latest the Common Core Standards as rules were effective in 
the Summer of 2011 when the first phase of common core were implemented.  Even applying 
this later period, Petitioners failed to make their procedural challenge within two years as 
required by the UARA.   
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any7 proceeding by August 6, 2012, therefore, Petitioners procedural challenge to the Board’s 

adoption of the Standards are barred by the two year statute of limitations set forth in § 63G-3-

603(1).   Because Petitioners’ claims are barred by the statute of limitations, the Court should 

dismiss Petitioners’ Petition with prejudice.   

II 
THE COURT LACKS SUBJECT MATTER JURISDICTION THEREFORE  

ALL OF PETITIONERS’ CLAIMS SHOULD BE DISMISSED. 
 

Petitioners’ Petition should also be dismissed because the Court lacks subject matter 

jurisdiction; specifically: (A) Petitioners failed to exhaust their administrative remedies, (B) 

Petitioners lack traditional standing, (C) Petitioners lack statutory standing, (D) Petitioners lack 

public interest standing, and (E) Petitioners’ claims are non-justiciable.   

“Jurisdictional challenges, in contrast to challenges to the merits of plaintiff’s claims, 

raise fundamental questions regarding a court’s basic authority over the dispute.  And a 

challenge to the subject matter jurisdiction of the court is unique among jurisdictional challenges 

in that it is not only given its own procedural vehicle – rule 12(b)(1) – but can be raised at any 

time . . . .”  Brown v. Division of Water Rights of Dept. of Natural Resources, 2010 UT 14, ¶ 12, 

228 P.3d 747.       

 

 

 

7 The Board highlights “any” to emphasize that Petitioners neither commenced an administrative 
proceeding nor this judicial proceeding by August 6, 2012.   
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A 
Petitioners failed to exhaust their administrative remedies,  

therefore, the Court lacks subject matter jurisdiction.  
 

A predicate foundation to all four of Petitioners claims is that the Standards are actually 

rules not standards.  Petitioners claim the Board adopted the “rules” without: (1) the required 

publication as a proposed rule; and (2) proper notice as required by the UARA.  For the limited 

purposes of this argument, the Board accepts arguendo Petitioners claim that the Standards are 

rules, subject to the UARA as true. 8 

Parties protesting agency actions must generally exhaust all available administrative 

remedies before seeking judicial relief.  “The basic purpose underlying the doctrine of 

exhaustion of administrative remedies is to allow an administrative agency to perform functions 

within its special competence – to make a factual record, to apply its expertise, and to correct its 

own error so as to moot judicial controversies.”  Hom v. Utah Dept. of Public Safety, 962 P.2d 

95, 99, 347 Utah Adv. Rep. 50 (UT App. 1998).   

Petitioners claim they had no notice that the Standards were rules being proposed for 

adoption in 2010 because the Board did not provide the required publication as a proposed rule 

and proper notice as required by the UARA.  Four years later, in 2014, Petitioners filed this suit 

challenging the Board’s adoption of the alleged rule, e.g., the Standards.   

A person seeking judicial review based upon the UARA “shall exhaust that person’s 

administrative remedies by complying with the requirements of Section 63G-3-601 before filing 

the complaint.”  Utah Code § 63G-3-602(2)(a)(Emphasis added).  “An interested person may 

8 See supra n.2. 
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petition an agency to request the making, amendment, or repeal of a rule.”  Utah Code § 63G-3-

601(2).  The form and procedures for petitions requesting the making, amendment, or repeal of 

an administrative rule is set forth in the Utah Administrative Code R15-2 based upon § 63G-3-

601(3).  If a person wants to amend or repeal a rule, the “petitioner shall send the petition to the 

head of the agency authorized by law to make the rule change requested” in the form required by 

the rule.  R15-2-3.  Only if the Board denies the petition or does not initiate rulemaking 

proceedings within the proper time limitations can the petitioner seek judicial review. § 63G-3-

601(7). 

Failure to exhaust administrative remedies is generally required prior to maintaining an 

action for declaratory and injunctive relief.  Patterson v. American Fork City, 2003 UT 7, ¶ 19, 

67 P.3d 466, 469 Utah Adv. Rep. 25.  If a party failed to exhaust his administrative remedies, 

then the court lacks subject matter jurisdiction and must dismiss the case.  Hom v. Utah Dept. of 

Public Safety, supra, 962 P.2d at 99.  A party waives the right to obtain judicial review when he 

does not exhaust his administrative remedies.  See, e.g., Hom v. Utah Dept. of Public Safety, 

supra, 962 P.2d 95 (concluding the court lacked jurisdiction because plaintiff failed to exhaust 

his administrative remedies, which amounted to a waiver of his right to obtain judicial review).  

Before filing this Petition seeking judicial review, Petitioners were required to 

file a petition for agency action pursuant to Utah Code § 63G-3-601 regarding the 

adoption of the Standards.  Petitioners were required to seek an amendment or repeal of 

the Standards.  Because Petitioners did not do so, Petitioners failed to exhaust all 

administrative remedies available before filing this law suit.  Since judicial review is only 
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available after Petitioners exhausted all administrative remedies available and Petitioners 

did not file a petition for agency action, Petitioners waived their right to obtain judicial 

review.  Petitioners’ failure to participate in the administrative process undermines the 

basic purpose for the exhaustion of administrative remedies doctrine.  The Board was not 

able to make a factual record, to apply its expertise, and if there was error, the Board was 

not given an opportunity to correct it and moot this law suit.  Since Petitioners failed to 

exhaust their administrative remedies, the Court lacks subject matter jurisdiction and the 

case should be dismissed.  

B 
Petitioners lack traditional standing;  

therefore, the Court lacks subject matter jurisdiction. 
 

The Court should dismiss Petitioner’s Petition because Petitioners lack traditional 

standing for all of their declaratory judgment claims and for the requested injunctive relief.   

Petitioners allege four causes of action for declaratory judgment and seek injunctive relief.  With 

regard to their first three causes of action, Petitioners allege the same legally protected interest, 

which is: “Plaintiffs have a legally protected interest in the controversy, that is, they have been 

affected by or are interested in Common Core.”  See Petitioner’s Complaint at ¶¶ 21, 26, 31.  

With regard to why the interests of the parties are adverse, they alleged the Board: (1) refuses to 

recognize the Standards as a rule and Plaintiffs believe it is a rule; (2) failed to follow the 

administrative rulemaking process for the Standards, thereby removing Plaintiffs’ ability to 

participate in the rulemaking process; and (3) seeks to enforce the Standards in Utah’s public 

schools.  See Petitioner’s Complaint at ¶¶ 20, 25, 30.  With regard to their fourth cause of action, 
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Petitioners allege the following: “The interests of the parties are adverse as the Board failed to 

consult with local school boards, school superintendents, teachers, employers, and parents as 

required by law.  Plaintiffs have a legally protected interest in the controversy, that is, they were 

entitled to be consulted by the Board.”  See Petitioner’s Complaint at ¶¶ 35-36.      

All of Petitioners claims are for declaratory judgment and they seek injunctive relief.   

Injunctive relief is a traditional equitable remedy in the appropriate cases, but as 
with other common law remedies, the moving party must have standing to invoke 
the jurisdiction of the court.  The same jurisdictional standard applies to 
declaratory judgments.  The statutory creation of relief in the form of a 
declaratory judgment does not create a cause of action or grant jurisdiction to the 
court where it would not otherwise exist.   
 

Jenkins v. Swan, 675 P.2d 1145, 1148 (Utah 1983).     
 
Although the Utah Constitution does not include “actual cases or controversies” 

language, the Utah Supreme Court has held the Utah Constitution “nevertheless mandates certain 

standing requirements, which emanate from the principle of separation of powers.  Accordingly, 

in Utah, as in the federal system, standing is a jurisdictional requirement.”  Brown v. Division of 

Water Rights of Dept. of Natural Resources, supra, 2010 UT at ¶ 12.  Both Utah and Federal 

standing requirements contain the same three basic elements – injury, causation, and 

redressability – however, Utah standing is not identical to Federal standing. Id. at ¶ 17.  “Indeed, 

our standing jurisprudence [is] . . . significantly different from the constraints imposed by the 

federal constitution.”  Id.  The federal approach is the traditional standing test, which is 

coextensive with Article III analysis; whereas, along with traditional standing, the Utah allows 

statutory or public-interest standing.  Gregory v. Shurtleff, 2013 UT 18, ¶ 13, 299 P.3d 1098.   
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Traditional standing, is often referred to as the “distinct and palpable injury” test because 

“the petitioning party must allege that it has suffered or will suffer [] some distinct and palpable 

injury that gives [it] a personal stake in the outcome of the legal dispute.”  Jenkins, 675 P.2d at 

1148.   

To determine whether a party has suffered a distinct and palpable injury requires a three 

step inquiry: (1) the party must assert that it has been or will be adversely affected by the 

challenged actions; (2) the party must allege a causal relationship between the injury to the party, 

the challenged action and the relief requested; and (3) the relief requested must be substantially 

likely to redress the injury claimed.  Jenkins, 675 P.2d at 1149-50.  

Petitioners lack traditional standing because Petitioners’ allegations that they have been 

adversely affected by the Board’s adoption of the Standards as rules are insufficient.  

Specifically, Petitioners: (a) allegations are not sufficiently particularized to give Petitioners a 

personal stake in the outcome of the dispute; (b) fail to allege a causal relationship between the 

injury to the Petitioners individually to the challenged action and for the injunctive relief 

requested; and (c) relief requested is not substantially likely to redress the injury Petitioners 

claim.  Therefore, Petitioners lack traditional standing. 

To have traditional standing a party must show that he has suffered some distinct and 

palpable injury that gives him a personal stake in the outcome of the legal dispute.  Jenkins at, 

675 P.2d at 1148-49.  “It is generally insufficient for a plaintiff to assert only a general interest 

he shares in common with members of the public at large.”  Jenkins, 675 P.2d at 1149.   
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To grant standing to a litigant, who cannot distinguish himself from all citizens, 
would be a significant inroad on the representative form of government, and cast 
the courts in the role of supervising the coordinate branches of government.  It 
would convert the judiciary into an open forum for the resolution of political and 
ideological disputes about the performance of government.   
 

Jenkins, 675 P.2d at 1150. 
   

Petitioners’ interests and why they are adverse to the Board are prototypical, generalized 

grievances.  Petitioners did not distinguish themselves from all citizens.  Petitioners have 

asserted no injury peculiar to them – no interest or stake beyond that of all Utah citizens.  They 

are complaining about the process that resulted in the adoption of the Standards – a process 

allegedly lacking – and not a distinct and palpable injury on them as private individuals.  

Petitioners are not individuals or entities with a direct stake in the Standards.  For example, 

students are more affected by adoption and implementation of the Standards than Petitioners.  

Petitioners allege only generalized, typical injury.  Therefore, Petitioners fail the first prong of 

the distinct and palpable injury test.     

Furthermore, Petitioners fail to allege a causal relationship between the injury, Petitioners 

individually, the adoption and implementation of the Standards.  Specifically, the injury 

Petitioners allege is that they “never had an opportunity to express their opposition to Common 

Core prior to its establishment and implementation because there was never a prescribed time 

period for public comment.”  See Petitioner’s Complaint at ¶ 17.  Petitioners fail to allege how 

never having the opportunity to express their opposition caused injury to them and how the 

Standards adopted and implemented caused injury to them.  For example, Petitioners fail to 

allege and specify the nature of their opposition to the Standards, how the Standards that were 
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adopted were different from their opposition, how the Board’s adoption without notice to them 

caused Petitioners individually any injury, and how the Board’s implementation of the Standards 

caused Petitioners individually any injury.  Therefore, Petitioners fail the second prong of the 

distinct and palpable injury test.   

Moreover, the relief requested by Petitioners is not substantially likely to redress the 

“injury.”  Petitioners fail to provide that the four declaratory judgments and injunctive relief 

sought will somehow remedy the “injury.”  The lack of specificity in how Petitioners were 

injured individually significantly affects any ability to analyze how the relief requested by 

Petitioners is likely to redress their injury.  If anything, the declaratory and injunctive relief 

requested reflects the broad brush approach to their allegations that they were somehow injured 

by the Board’s actions in adopting the Standards.  Petitioners’ expansive approach is insufficient 

to allege “the relief requested is substantially likely to redress the injury” claimed.  Therefore, 

Petitioners fail the third prong of the “distinct and palpable injury” test.      

Petitioners have failed all three prongs of the distinct and palpable injury test.  Therefore, 

Petitioners failed to allege that they have suffered some distinct and palpable injury that gives 

them a personal stake in the outcome of the alleged process.  Without this showing, Petitioners’ 

lack traditional standing.     

C 
Petitioners lack statutory standing; 

therefore, the Court lacks subject matter jurisdiction. 
  

An alternative to traditional standing is statutory standing.  Petitioners lack statutory 

standing for two reasons.  First, Petitioners lack statutory standing because there is neither an 
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express statutory private right of action nor an express statutory authorization for a remedy for 

noncompliance in the form of relief requested by Petitioners.  Second, Petitioners lack statutory 

standing because there is neither an implied private right of action nor an implied authorization 

for a remedy for noncompliance in the form of relief requested by Petitioners.  

To determine whether there is: (1) an express private right of action and (2) express 

remedy in the form of relief requested, the Court must examine the plain language of the statute.  

See, e.g., Buckner v. Kennard, 2004 UT 78, ¶ 41, 99 P.3d 842.   

From the collection of Petitioners, they appear to be claiming a right to sue the Board 

based upon § 53A-1-402.6(1)(2008), which states: “In establishing minimum standards related to 

curriculum and instruction requirements under Section 53A-1-402, the State Board of Education 

shall, in consultation with local school boards, school superintendents, teachers, employers, and 

parents implement a core curriculum . . . .”  “Whether a particular statute provides a private right 

of action is a question of statutory interpretation.”  Buckner, 2004 UT at ¶ 41 (citing Miller v. 

Weaver, 2003 UT at ¶ 17).   

Assuming the basis for Petitioners claim is that they have a private right of action against 

the Board based upon § 53A-1-402.6(1)(2008), there is neither express language providing 

Petitioners with a private right of action nor express language on what their remedy would be in 

§ 53A-1-402.6(1)(2008).  There is no express private right of action to sue the Board when the 

Board either acts to control and supervise the public education system as required by Article X 

Section of the Utah Constitution, or when the Board establishes minimum standards for public 

20 
 



schools as required by § 53A-1-402, and there is no express remedy in the form of relief 

requested. 

The question is not simply whether a party may sue to enforce a requirement in the 

statutes, but whether the statutes authorize a remedy for noncompliance in the form requested by 

petitioners.9  Buckner, 2004 UT at ¶ 44.  The form of relief Petitioners seek is for declaratory 

judgments and for an order enjoining the Board from: (a) further implementing the Standards in 

Utah’s public schools; (b) requiring Utah’s public schools to further adopt or abide by the 

Standards; and (c) from enforcing the Standards in Utah’s public schools.  There is no statutory 

language that provides the remedy in the form requested by Petitioners.  Specifically, there is no 

statute authorizing Petitioners to seek the remedy for declaratory judgments against the Board 

regarding standards, or to enjoin the Board from implementing the standards it adopts for Utah’s 

public schools.  The declaratory judgment statute alone cannot and does not provide standing. 

“The statutory creation of relief in the form of a declaratory judgment does not create a cause of 

action or grant jurisdiction to the court where it would not otherwise exist.”  Jenkins, 675 P.2d at 

1148.  There is no express private right of action to sue the Board when the Board either acts to 

9 The Board notes that an express private right of action and remedy statute contains 
language like that found in the Genetic Testing Privacy Act, Utah Code §§ 26-45-101 et seq., 
and the Internet Employment Privacy Act, Utah Code §§ 34-48-101 et seq.  The Genetic Testing 
Privacy Act states: “An individual whose legal rights arising under this chapter have been 
violated after June 30, 2003, may recover damages and be granted equitable relief in a civil 
action.”  Utah Code § 26-45-105(1).  The Internet Employment Privacy Act states: “A person 
aggrieved by a violation of this chapter may bring a civil cause of action against an employer in a 
court of competent jurisdiction.”  Utah Code § 34-48-301(1).  These statutes expressly provide a 
person has a private right of action.  The statute in this case does not.   
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control and supervise the public education system as required by Article X Section of the Utah 

Constitution, or when the Board establishes minimum standards for public schools as required by 

§ 53A-1-402, and there is no express remedy in the form of relief requested.      

Since there is neither an express private right of action nor express language of a remedy 

in the form requested by Petitioners, the Court would have to infer or imply Petitioners have a 

private right of action and infer that the remedy Petitioner requested is proper.  The next issues 

are: (1) whether Petitioners have an implied private right of action, and (2) whether the remedy 

of declaratory judgment and injunctive relief is implied.     

“In the absence of language expressly granting a private right of action in the statute 

itself, the courts of this state are reluctant to imply a private right of action based on state law.”  

Miller, 66 P.3d at ¶ 20.  For example, Utah courts have held no private right of action: (a) for a 

teacher to enforce provisions of the Utah Educator Evaluation Act;10 (b) for a police officer to 

enforce statutory standards for hiring police officers;11 and (c) for the public in the administrative 

rule disciplinary process for police officers,12  “[W]e must require more than a mere allusion to 

‘civil action[s]’ as evidence of a legislative intent to impart substantive rights.”  Buckner, 2004 

UT at ¶ 41.  “Utah courts have rarely, if ever, found a Utah statute to grant an implied private 

right of action.”  Id. at ¶ 43.  

10 Broadbent v. Bd. Of Educ. Of Cache County Sch. Dist., 910 P.2d 1274, 1277-80 (Utah Ct. App. 
1996). 
11 J.H. v. West Valley City, 840 P.2d 115, 125 (Utah 1992). 
12 Nielson v. Div. of Peace Officer Standards and Training, 851 P.2d 1201, 1203-04 (Utah Ct. 
App. 1993) 
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There is no evidence of legislative intent to impart substantive rights on Petitioners to sue 

the Board to seek declaratory judgments regarding standards, or to enjoin the Board from 

implementing the standards it adopts for Utah’s public schools.  Therefore, the Court should 

neither infer nor imply a private right of action under the circumstances of this case because the 

Board has the duty and responsibility to establish minimum educational standards both under the 

Constitution and by statute.  To infer Petitioners have a private right of action against the Board 

when the Board is fulfilling its constitutional and statutory duties would be inconsistent with 

Article X Section 3 of the Utah Constitution and § 53A-1-402.  The overall purpose of Article X, 

Section 3 of the Utah Constitution and § 53A-1-401 et seq., is to create the Utah State Board of 

Education, empower the Board with the general control and supervision of the public education 

system, and to empower the Board to establish minimum standards for the public schools.  

Petitioners failed to provide a statutory basis for them to sue when the Board either acts to 

control and supervise the public education system as required by Article X, Section 3 of the Utah 

Constitution, or when the Board establishes minimum standards for public schools as required by 

§ 53A-1-402.  Petitioners lack statutory standing to sue the Board for the requested declaratory 

judgments and injunctive relief requested.    

D 
Petitioners lack public-interest standing; 

therefore, the Court lacks subject matter jurisdiction. 
  

Since Petitioners lack both traditional and statutory standing, Petitioners may 

alternatively show they have public-interest standing.  If a party lacks traditional or statutory 

standing, the party may alternatively claim public-interest standing upon showing that: (a) 
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Petitioners are appropriately situated to raise them; and (b) Petitioners claims raise an issue of 

significant public importance in and of themselves to support granting the party standing.  

Gregory, 2013 UT at ¶¶ 28-31. 

The issue is whether Petitioners are appropriately situated to raise the claims.  Petitioners 

seek declaratory judgment that the Standards  are: (i) rules, (ii) subject to the UARA, (iii) 

unenforceable in Utah schools, and (iv) were adopted without consulting with those provided in 

§ 53A-1-402.6. 

For standing, one must usually “be personally adversely affected before he has standing 

to prosecute an action . . .  it is also true this Court may grant standing where matters of great 

public interest and societal impact are concerned.”  Id.  Although there is public-interest 

standing, such does not readily relieve a plaintiff of the salutary requirement of showing a real 

and personal interest in the dispute.  Therefore, the Court must engage in a three-step inquiry to 

determine whether Petitioners are an appropriate party.  A party is an “appropriate party” to raise 

the claims if: (1) the party is competent to effectively assist the court in developing and 

reviewing the relevant legal and factual questions; (2) the issue is not more appropriately 

addressed by another branch of government pursuant to the political process; and (3) the issue is 

unlikely to be raised if the party is denied standing.  Gregory, 2013 UT at ¶¶ 28-31. 

In Gregory, the citizens had not proven themselves able to “assist the court in developing 

and reviewing all relevant legal and factual questions” because they never framed what the 

historical practice and traditional core functions of the Board have been.  2013 UT at ¶ 35.  

Petitioners here are like the citizens in Gregory.  They have failed to competently or effectively 
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assist the Court by alleging the relevant historical, legal and factual questions related to their 

claims.  Petitioners’ bare Petition reflects that they are not competent to effectively assist the 

Court in developing and reviewing the relevant historical, legal and factual questions related to 

the Standard’s adoption by the Board.  Their Petition does not frame the historical practice and 

traditional core functions of the Board, including its role with regard to core standards.  

Furthermore, they have not framed the history, purpose and function of core standards, including 

the Standards and adoption they are challenging.  Therefore, Petitioners fail the first factor of 

determining whether they are an appropriate party situated to bring the claims based upon public-

interest standing.    

In Gregory, citizens sought to enforce the restrictions on the legislation form and process 

relating to Bill 2.  The Legislature passed and the Governor had signed Bill 2, so those branches 

were not likely to enforce the restrictions.  Gregory, 2013 UT at ¶ 31.  Here, the Board’s process 

of adopting the Standards is more appropriately addressed by another branch of government.13  

The Legislature provides the basic process for the adoption of the Standards and the issues raised 

by Petitioners are more appropriately addressed by the Legislature pursuant to the political 

process.   

The issue is likely to be raised if the party is denied standing.  As noted, the process for 

adopting the Standards has been raised and will likely continue to be raised until there is a 

process that the various interested groups agree upon.  Nevertheless, even if the issue was not 

13 In fact, since this suit was filed the Court may take judicial notice that the Legislature passed 
HB360 to address the process of adopting the Standards by the Board. 
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likely to be raised if Petitioners are denied standing, this is insufficient for public-interest 

standing.  Gregory, 2013 UT at ¶ 37.  Petitioners fail the first prong of the public-interest 

standing test because they are not appropriately situated to raise their claims. 

The next issue is whether Petitioners claims raise an issue of significant public 

importance in and of themselves to support granting Petitioners public-interest standing.  

Petitioners claims are for declaratory judgment that the Common Core standards are: (i) rules, 

(ii) subject to the UARA, (iii) unenforceable in Utah schools, and (iv) were adopted without 

consulting with those provided in § 53A-1-402.6.  Petitioners’ claims do not raise an issue or 

issues of significant public importance in and of themselves to grant them standing.   

In Gregory, 2013 UT at ¶¶ 3-4, a group of current and former legislators, current and 

former members of the Utah State Board of Education in their individual capacity, other elected 

and unelected government officials, and self-described “good citizens” (“citizens”) filed a suit 

challenging Bill 2 enacted by the Utah Legislature in March 2008.   Bill 2 related to education, 

establishing new programs and amending existing programs, and funding provisions for some 

programs.  Citizens claimed Bill 2 was unconstitutional based upon Article VI, § 22, and Article 

X, § 3 of the Utah Constitution.  The Utah Supreme Court concluded that the citizens had public-

interest standing for their claims that were based upon Article VI, § 22, but the citizens lacked 

public-interest standing for their claims based upon Article X, § 3.  The Utah Supreme Court 

concluded that “[n]ot every constitutional provision, to be sure, is of such importance that a 

claim of its violation will necessarily rise to the level of ‘significant public importance’ required 

for public-interest standing under the formulation of [Cedar Mountain Envtl., Inc. v. Tooele 
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Cnty,. Ex rel Tooele Cnty. Comm’n, 2009 UT 48, ¶ 8, 214 P.3d 95.]”  Gregory, 2013 UT at ¶ 27 

and similar language in ¶ 36.  The Utah Supreme Court distinguished Petitioners claims based 

upon the two constitutional provisions.   

The Gregory Court held public-interest standing applied to the claims based upon Article 

VI, § 22 of the Utah Constitution because that constitutional provision gave every Utah citizen 

an interest in seeing the restrictions on the legislative process obeyed.  2013 UT at ¶ 35.  Citizens 

sought to enforce the restrictions on the legislation form and process relating to Bill 2, which the 

Legislature passed and the Governor had signed, so those branches were not likely to enforce the 

restrictions.  Id. at ¶ 31. Whereas, Article X, § 3 of the Utah Constitution delegates the “general 

control and supervision of the public education system” to the Board and does not create a 

general interest like that contained in Article VI, § 22.  Id. at ¶ 35.  Accordingly, the Utah 

Supreme Court held the citizens claims based upon Article X, § 3 of the Utah constitution lacked 

public interest standing.        

The Board is constitutionally tasked with the duty and responsibility over education.  To 

allow Petitioners to have public-interest standing under the circumstances of this case would be 

in contravention to the Utah Constitution.  Unlike the citizen claims in Gregory, none of 

Petitioners claims here are based upon the Utah Constitution.  None of Petitioners’ claims rise to 

the level of great constitutional importance that support an independent basis for public-interest 

standing.  Here, Petitioners have not cited a constitutional basis that grants them an interest 

challenging the adoption of the Standards.  To the extent Petitioners rely upon rules or statute for 

standing, such does not rise to the level of constitutional importance that supports public-interest 
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standing.  Petitioners fail the second prong of the public-interest standing test because Petitioners 

fail to raise an issue of significant public importance in and of themselves to support public-

interest standing.  Therefore, Petitioners lack standing and the case should be dismissed with 

prejudice. 

E 
Petitioners claims are non-justiciable; therefore, the Court lacks subject matter jurisdiction. 

 
Petitioners fail to show that there is a justiciable controversy because the relief requested 

by Petitioners would fail to produce a judgment that would serve a useful purpose.  Petitioners 

claims are for declaratory judgment that the Common Core standards are: (a) rules, (b) subject to 

the UARA, (c) unenforceable in Utah schools, and (d) were adopted without consulting with 

those provided in 53A-1-402.6.  Petitioners seek relief by declaratory judgments and for an order 

enjoining the Board from: (a) further implementing the Standards in Utah’s public schools; (b) 

requiring Utah’s public schools to further adopt or abide by the Standards; and (c) from 

enforcing the Standards in Utah’s public schools.   

The Court has discretion to deny declaratory relief in appropriate situations.  Utah Code § 

78B-6-404. “The court may refuse to render or enter a declaratory judgment or decree where a 

judgment or decree, if rendered or entered, would not terminate the uncertainty or controversy 

giving rise to the proceeding.”  Utah Code § 78B-6-404.  “Judicial adherence to the doctrine of 

separation of powers preserves the courts for the decision of issues between litigants capable of 

effective determination.”  Miller, 66 P.3d at ¶ 26.  “While the statutes authorizing courts to 

render declaratory relief should be liberally construed in order to provide prompt settlements of 
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controversies and to stabilize uncertain legal relations, courts, nevertheless, must operate within 

the constitutional and statutory powers and duties imposed upon them.  They are not supposed to 

be a forum for hearing academic contentions or rendering advisory opinions.”  Id.  “The concept 

of ‘justiciability’ implicates various categories of cases and doctrines that impose limits on [the 

court’s] jurisdiction, including advisory opinions, feigned and collusive cases, standing, ripeness, 

mootness, political questions, and administrative questions.”  Carlton v. Brown, 2014 UT 6, ¶ 30, 

323 P.3d 571, 755 Utah Adv. Rep. 9.   

In Miller, 66 P.3d at ¶ 27, present and former students of a teacher, who was reinstated 

based upon a court order, along with other citizens, filed a petition seeking declaratory judgment 

and injunctive relief.  The Utah Supreme Court concluded the declaratory judgments and 

injunctive relief requested would serve no useful purpose because a decree “on any of the 

statutory issues before us would not terminate the uncertainty or controversy between Weaver 

and any of the plaintiffs.”  Id.  The Miller Court noted that “declaratory judgment would be 

improper in this case at the most fundamental level.”  Id. at ¶ 26.    

As in Miller, the declaratory judgments and order to enjoin the Board as requested by 

Petitioners would be improper at the most fundamental level.  There is no way in which a decree 

by this Court on any of the issues would terminate the uncertainty or controversy between the 

parties.  To enter the declaratory judgments and enjoin the Board as Petitioners request, the 

Court would be ordering the Board not to do what it is required to do by the Utah Constitution.  

“The general control and supervision of the public education system shall be vested in a State 

Board of Education.” Utah Const., art. X, § 3.  “The State Board of Education shall establish 
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rules and minimum standards for the public schools . . . .” § 53A-1-402.   The injunctions 

requested by Petitioners would divest the Board of its constitutional duty to control and supervise 

the public education system, and its statutory duty to establish minimum standards for education 

in public schools.   

Again as in Miller, Petitioners “request appears to be that [the court] declare whether 

[defendant] is violating the statutes and regulations in question. It is not our province to do so in 

this manner: resolution of the plaintiffs’ complaint lies elsewhere.  Plaintiffs cannot avoid the . . . 

procedures of the State Board of Education, and if they feel that the Board is failing to comply 

with its own procedures, plaintiffs must ask the court to compel the Board to act - not act in the 

Board’s stead.”   66 P.3d at ¶ 27.  Petitioners are not requesting the Court to compel the Board to 

act, rather Petitioners are requesting the Court to act in the Board’s stead.  Specifically, 

Petitioners seek relief by declaratory judgments and for an order enjoining the Board from: (a) 

further implementing the Standards in Utah’s public schools; (b) requiring Utah’s public schools 

to further adopt or abide by the Standards; and (c) from enforcing the Standards in Utah’s public 

schools.   

To give Petitioners the relief requested is equivalent to the Court acting in the Board’s 

stead.  The Board is required to implement core standards for education.  A declaratory judgment 

issued by this Court regarding the Board’s adoption of the Standards cannot and should not 

prevent the Board from fulfilling its mandatory constitutional and statutory duties.  Petitioners’ 

claims are non-justiciable.  Petitioners fail to present any claims for which a declaratory 

judgment and injunctive relief would serve a useful purpose or terminate the controversy giving 
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rise to these proceedings.  Since the relief requested by Petitioners would fail to produce a 

judgment that would serve a useful purpose there is no justiciable controversy.  A justiciable 

controversy is a threshold requirement for declaratory judgment.  Since there is no justiciable 

controversy, the Court lacks subject matter jurisdiction and the case should be dismissed.          

In summary, the Court lacks subject matter jurisdiction because: (A) Petitioners failed to 

exhaust their administrative remedies; (B) Petitioners lack traditional standing; (C) Petitioners’ 

lack statutory standing; (D) Petitioners lack public interest standing; and (E) Petitioners’ claims 

are non-justiciable.  Therefore, the Court should dismiss this case for lack of subject matter 

jurisdiction. 

III 
PETITIONERS FAIL TO STATE A CLAIM UPON WHICH RELIEF  

MAY BE GRANTED FOR THE SECOND CAUSE OF ACTION THEREFORE  
IT SHOULD BE DISMISSED PURSUANT TO RULE 12(c) and 12(h). 

 
The Board also argues Petitioners second cause of action for Declaratory Judgment that 

Common Core Standards are Subject to the Rulemaking Process fails to state a claim upon which 

relief may be granted because the UARA rulemaking requirements do not apply.  Therefore, 

Petitioners’ second cause of action should be dismissed for failure to state a claim upon which 

relief may be granted.  

“Rulemaking is not required when: (a) agency action applies only to . . . students enrolled 

in a state education institution.”  Utah Code § 63G-3-201(4)(a)(Emphasis added); see also Utah 

Adm. Code R277-100-3(2)(e).  In the initial draft of the UARA in H.B. 217 (1985), the 

definition of “agency” did not include the “Utah State Board of Education.” See H.B. 217 at 24-
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25 (1985). However, H.B. 217 (1985), passed with the “Utah State Board of Education” included 

in the definition of “agency.”  Two years later, in H.B. 27 (1987) the Legislature amended the 

UARA to include the language that: “Rulemaking is not required when: (a) agency action applies 

only to . . . students enrolled in a state education institution.” H.B. 27 at 9 (1987).  This 

amendment reflects the Legislature’s decision that rulemaking is not required when the Board 

adopts rules or policies that apply only to students enrolled in a state education institution.   

Whether the Standards are rules or policies is of no consequence because even if they are 

rules, rulemaking requirements do not apply when “agency action applies only to . . . students 

enrolled in a state education institution.”  Utah Code § 63G-3-201(4)(a)(Emphasis added); see 

also Utah Adm. Code R277-100-3(2)(e).  The Board’s adoption of the Standards as rules applies 

only to students enrolled in a state education institution, therefore, the UARA rulemaking 

requirements did not apply to the Board’s action to adopt the Standards.  Because the UARA 

rulemaking requirements did not apply to the Board’s adoption of the Standards, Petitioners fail 

to state a claim upon which relief may be granted.  Therefore, the Court should grant the Board 

judgment on Petitioners second cause of action for failure to state a claim upon which relief may 

be granted pursuant to Rule 12(c) and 12(h).       

IV 
PETITIONERS FAIL TO STATE A CLAIM UPON WHICH RELIEF  

MAY BE GRANTED FOR THEIR THIRD CAUSE OF ACTION THEREFORE  
IT SHOULD BE DISMISSED. 

 
If the Court concludes that the Board’s adoption of the Standards are not subject to the 

UARA and dismiss Petitioners second cause of action, supra III, then Petitioners third cause of 
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action should also be dismissed.  Petitioners’ third cause of action is that the Standards as rules 

are unenforceable in Utah schools. The foundation of Petitioners third cause of action is that the 

Board’s adoption of the Standards are subject to the UARA.  If the Board’s adoption of the 

Standards are not subject to the UARA, then Petitioner’s third cause of action fails to state a 

claim upon which relief may be granted.  Therefore, the Court should grant the Board judgment 

on Petitioners third cause of action for failure to state a claim upon which relief may be granted 

pursuant to Rule 12(c) and 12(h).       

V 
PETITIONERS FAIL TO STATE A CLAIM UPON WHICH RELIEF  

MAY BE GRANTED FOR THEIR FOURTH CAUSE OF ACTION  
THEREFORE IT SHOULD BE DISMISSED. 

 
 Petitioners fourth cause of action is for declaratory judgment that the Board did not 

consult with the parties required by § 53A-1-402.6.  Petitioners fail to state a claim upon which 

relief may be granted for their fourth cause of action based upon the discussion supra II(C) that 

there is neither an express nor implied statutory private right of action or remedy for 

noncompliance in the form of relief requested by Petitioners.  Because there is neither an express 

nor implied statutory private right of action or remedy for Petitioners, the Court should grant the 

Board judgment on Petitioners fourth cause of action for failure to state a claim upon which 

relief may be granted pursuant to 12(c) and 12(h). 
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VI 
PETITIONERS FAIL TO STATE A CLAIM UPON WHICH 

RELIEF MAY BE GRANTED FOR THEIR FIRST CAUSE OF ACTION 
THEREFORE IT SHOULD BE DISMISSED. 

 
Petitioners first cause of action is for declaratory judgment that the Standards are rules.14  

Because the second, third, and fourth causes of action fail for the reasons outlined above, there is 

no basis for the injunctive relief sought in the first cause of action.  Therefore, the Court should 

grant the Board judgment on Petitioners’ first cause of action for failure to state a claim upon 

which relief may be granted pursuant to Rule 12(c) and 12(h).   

CONCLUSION  

In summary, the Board requests the Court conclude that even assuming the factual 

allegations of Petitioners are true, and considering all reasonable inferences drawn therefrom in a 

light most favorable to Petitioners, that as a matter of law, Petitioners could not obtain relief 

requested; therefore, the Board is entitled to a judgment on the pleadings. 

The Board respectfully requests that the Court GRANT the Board’s Motion for Judgment 

on the Pleadings and enter an Order for judgment that Petitioners’ Petition for Declaratory 

Judgment is barred by the statute of limitations; or alternatively for judgment that either the 

Court lacks subject matter jurisdiction, or Petitioners failed to state a claim upon which relief 

may be granted pursuant to Rule 12(c) and 12(h); and to enter an order accordingly.   

 

 

14 See supra n.2. 
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 Dated this 30th day of June, 2015. 

       SEAN D. REYES 
       Utah Attorney General 
 
       /s/ Nicole R. Call   
       NICOLE R. CALL 
       Assistant Attorney General 
       Attorneys for Utah State Board of Education 
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 I hereby certify that on the 30th  day of June, 2015, a true and correct copy of the 

foregoing  RESPONDENT’S MEMORANDUM IN SUPPORT OF MOTION FOR 

JUDGMENT ON THE PLEADINGS was served upon the following in the manner indicated: 

Via Courts ECF System 

 JERRY SALCIDO  jerry@salcidolaw.com 

 SPENCER BENNY SALCIDO benny@salcidolaw.com 

 

Via US Prepaid Mail 

 Jerry Salcido 
 Spencer Benny Salcido 
 Salcido Law Firm PLLC 
 43 West 9000 South, Suite B 
 Sandy UT  84070 
 

       /s/ Nicole R. Call   
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